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Adverse Action Appeals Under ELM 650

There are two methods for appealing adverse actions:

*    the Employee and Labor Relations Manual (ELM) Section 650 process, or

*    the Merit Systems Protection Board (MSPB) process.

Adverse Actions Defined:

There are four types of adverse actions:

*    removals,

*    suspensions of more than 14 days (issued only when required by statute),

*    furloughs, and

*    reductions in grade or pay.

NOTE: Time-off suspensions were discontinued in 1996.  The USPS may issue them only when required by law. (ELM 650 sect.8)

Adverse actions may be taken against an employee for any of three situations:

*    because lesser measures do not result in the correction of deficiencies in behavior or performance,

*    because of the gravity of the offense, or

*    because of nondisciplinary reasons, such as the correction of a position misranking.

An employee may appeal any of the above actions under ELM Section 650 Procedures or through the MSPB.

Note; If MSPB rights are exercised, the employee waives access to the ELM Section 650 process.  To qualify for MSPB the employee must be in the same or similar position for over 1 year.

ELM 650:  the hearing is conducted by the Postal Service, the decision is rendered by the Postal Service, and if necessary, any appeal of the decision is made to the Postal Service.

MSPB:  the hearing is conducted by an impartial administrative law judge who then renders the decision. Any appeal of the decision is made to the full Board, which may or may not accept a petition for review.

Three elements in issuing an adverse action:

1.  Notice of Proposed Adverse Action,

2.  Response to the Notice of Proposed Adverse Action, and

3.  Letter of Decision.

Notice of Proposed Adverse Action

The employee’s immediate supervisor issues a written notice of proposed adverse action. This notice includes the following information:

*  the action proposed, with specific and detailed reasons,

*  the instructions for responding to the notice, and

*  a statement of the right of the employee or representative to review all material relied upon in proposing the action, and when and where the material is available for review, and the name of the official rendering the decision.

Duty Status

The employee remains in a pay status -  either on the job or on administrative leave, at the option of the employer - during the notice period which must be at least 30 calendar days. Unless there is reasonable cause to believe the employee is guilty of a crime for which a sentence of imprisonment may be imposed.

Response to the Notice of Proposed Adverse Action

The employee or representative may respond to the notice in writing, in person, or both, to the decision-making authority or designee. When the proposal notice is issued by an installation head or officer, the employee or representative directs the response to that official. the employee or representative may respond and present evidence, including affidavits, within 10 calendar days after receipt of the notice.

At any time during this period the proposed action should be discussed with the issuing official or designee to seek a resolution to the situation. If unsuccessful, proceed with the formal process.

Upon receiving a Notice of Proposed Adverse Action, the employee takes the following actions:

1.  Reads the proposed charges and notes the date, time and name of the issuing official.

2.  Carefully reviews the instructions pertaining to answering the charges, representation, reviewing the material and documents relevant to the charge(s), and the final date for answering the charges.

3.  Notify the local branch president immediately and ask for advice or assistance.

*    Give the president or designee the content of proposed actions.

*    Make five copies and have them available for the branch president or designee.

4.  Read and examine the charges for facts, just cause, misrepresentation of the facts, untrue statements and mitigating circumstances.

5.  If needed, ask for an extension of time for answering the charges. Valid reasons would include the following:

*    representative unavailable,

*    inadequate time to prepare for the case, or

*    inability to understand the charge(s) proposed.

6.  In writing, request copies of all and any materials, documents (including investigative memorandum) that will be used to render a decision in the case proposed against the supervisor. Retain a copy of the request.

7.  Meet with your representative to determine the validity and seriousness of the proposed action. Areas to be considered include the following:

*    Charges must be specific in nature and contain detailed reasons for the action.

*    Response by the employee or representative must be within 10 calendar days to the decision making authority or designee, unless an extension has been granted.

Written Response to Charges

In writing respond to the charges, including the following:

*    Respond to each individual charge by stating facts that will rebut or prove the charge to be erroneous or untrue.

*    Obtain statements from witnesses, if any, who can testify on your behalf.

*    Obtain supporting documents that will be favorable to your case.

*    Research all the agency’s documents so the you can understand the basis of the charge(s) brought against you.

Make an appointment to meet with the decision-making official or designee.

Read all documents, statements, correspondence (to and from everyone connected with the issue, in any way), then read them again.

Letter of Decision

The decision-making official, who must be higher in authority than the proposing official, considers the employee’s response and gives a written letter of decision, including reasons, as soon as possible after the employee’s time to respond has expired.

If the decision is to issue the adverse action or to modify it to a lesser penalty, the letter states the employee’s appeal rights, including MSPB appeal rights, if appropriate.

A valid letter of decision must meet specific criteria. The letter must be delivered following specific deadlines and contain the following information:

*    arrive prior to the effective date of the adverse action;

*    advise the supervisor of MSPB appeal rights and states that such appeal must be filed within 30 days of the effective date of the action;

*    include a copy of the MSPB regulations;

*    include the address of the MSPB regional office;

*    include a copy of MSPB Appeal form 283.

